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Understanding Your Right to Independent Advocacy
Under the Mental Health (Care and Treatment) (Scotland) Act 2003, you have a legal right to access independent advocacy if you have a mental disorder. This includes:
· Mental illness
· Personality disorder
· Learning disability
· Dementia
· Acquired brain injury
· Autism
This right applies to everyone with a mental disorder, whether or not you are:
· Subject to compulsory measures under the Mental Health Act
· In hospital or living in the community
· Assessed as lacking capacity
· Experiencing communication difficulties
The Legal Duty to Ensure Availability
Your Health and Social Care Partnership (HSCP) is a partnership between your local NHS board and local council responsible for delivering health and social care services. Your HSCP has a legal duty under Section 259 of the Mental Health (Care and Treatment) (Scotland) Act 2003:
"to secure the availability, to persons in its area who have a mental disorder, of independent advocacy services and to take appropriate steps to ensure that those persons have the opportunity of making use of those services."
What this means:
The HSCP must:
· Make sure independent advocacy services are available in your area
· Ensure you have the opportunity to use these services
· Fund advocacy services adequately so people can access their rights
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If you have a right to independent advocacy under the 2003 Act but cannot access these services, the HSCP may not be fulfilling their legal duty.
Reasons you might not be able to access independent advocacy due to availability:
· The independent advocacy organisation has no capacity to take on new people
· There is a long waiting list
· The type of independent advocacy you need is not available
· No independent advocacy exists for your particular circumstances
· You have been told you don't meet criteria (when you should have a right of access)
A note that sometimes independent advocacy referrals are not accepted for reasons not related to a right of access. For example, independent advocacy has been provided previously and independent advocacy routes have been exhausted, or there is not an independent advocacy need. 
What to do first:
1. Contact the independent advocacy organisation to confirm they cannot provide access
2. Ask them to confirm this in writing (email is fine) - you will need this for your complaint
3. Check you have a right of access under the 2003 Act (do you have a mental disorder as defined?) in other words, one or more of the following:
· Mental illness
· Personality disorder
· Learning disability
· Dementia
· Acquired brain injury
· Autism

If the independent advocacy organisation confirms they cannot provide access due to capacity or availability issues, this may be a breach of the HSCP's duty to ensure availability, and you have grounds to complain. Making a complaint may help resolve your issues around access to independent advocacy. It might also support work towards increased provision of independent advocacy in the future so others do not encounter the same issue and be able to have their rights realised. 

How to Make an Availability Complaint
Availability complaints are NOT made to the independent advocacy organisation. They are made to your Health and Social Care Partnership because they have the legal duty to ensure independent advocacy is available. 
You can contact your Health and Social Care Partnership complaints team for information on where to direct your complaint to. Your complaint may be dealt with through the NHS board, the local council or the Integrated Joint Board complaints procedure, on behalf of the HSCP.
How to contact your HSCP complaints team:
· By phone: [Find your HSCP contact details at www.gov.scot/hscp]
· By email: [Most HSCPs have a complaints email address]
· In writing: [Write to your HSCP at their main office]
· In person: Visit your HSCP office
What to say:
"I wish to make a complaint about the lack of availability of independent advocacy. I have a right to access independent advocacy under the Mental Health (Care and Treatment) (Scotland) Act 2003, but I cannot access independent advocacy because [explain reason - e.g., no capacity, waiting list]. The HSCP has a legal duty under Section 259 of the 2003 Act to ensure availability of independent advocacy, and this duty is not being fulfilled."
You can find further suggestions on what to say in your complaint including template paragraphs and sample letters in Appendix C of this guidance.
What happens next:
All HSCPs have a two-stage complaint procedure. The two stages may vary depending on your area; however, if you are dissatisfied at Stage 2, your complaint can be escalated to Stage 3, The Scottish Public Services Ombudsman (SPSO). 
 Below, we have provided an example of what Stages 1 and 2 may look like, followed by an explanation of what happens if your complaint is referred to the SPSO.

Stage 1: Frontline Resolution (HSCP)
What is Stage 1?
This is for complaints that can be resolved quickly, usually within 5 working days.
http://www.gov.scot/hscpWhat happens at Stage 1: 
· Your HSCPcomplaint should be acknowledged your complaint by the HSCP, NHS board, local council or Integrated Joint board.
· They will try to resolve it quickly
· You should receive a response within 5 working days
· The response should explain what they found and what action they will take
If you're not satisfied:
If your complaint is not resolved at Stage 1, or you feel it needs more detailed investigation, you can request a Stage 2 investigation.

Stage 2: Investigation 
What is Stage 2?
This is for more complex complaints that need detailed investigation. They will thoroughly investigate your complaint and provide a detailed response.
How to request Stage 2:
Contact the  team who dealt with your Stage 1 complaint and say:
"I am not satisfied with the Stage 1 response to my complaint about availability of independent advocacy. I would like my complaint to be investigated at Stage 2."
Appendix C of this guidance has  a sample letter covering what else you might want to say in your Stage 2 complaint..
You can go straight to Stage 2 if your complaint is complex or clearly needs investigation.
What happens:
1. Your complaint will be acknowledged within 3 working days
2. They will investigate: 
· What independent advocacy they commission
· Whether there is adequate capacity
· Why you cannot access independent advocacy
· Whether they are meeting their legal duty under Section 259
3. You should receive a full written response within 20 working days
4. If the investigation takes longer, they will explain why and when you'll get a response
The response should include:
· Whether your complaint is upheld
· What they found during their investigation
· What action they will take to address the issue
· What action they will take to prevent it happening again
· How to take your complaint further if you're not satisfied (to SPSO)

If you are dissatisfied with the response from your Stage 2 complaint you can take your complaint to the Scottish Public Services Ombudsman (SPSO),

Stage 3: Scottish Public Services Ombudsman (SPSO)
What is SPSO?
The Scottish Public Services Ombudsman is independent of HSCPs and provides the final stage for complaints about public services.
When to contact SPSO:
You can contact SPSO if:
· You have a final response from the HSCP, NHS Board, Local Council or Integrated Joint Board which signposts to the SPSO
· You are not satisfied with the their response
· You believe your complaint has not been properly investigated
· You think the  decision was unfair or unreasonable
Important: You must normally complete the HSCP's complaints process before SPSO will consider your complaint.
Time limits:
You must contact SPSO within 12 months of:
· When you became aware of the issue, OR
· The date of the HSCP's final response
Whichever is later.
How to complain to SPSO:
Online (preferred method):
· Website: www.spso.org.uk/complain/form
· Complete the online complaint form
By phone:
· Freephone: 0800 377 7330
· They can help you make your complaint
By post:
· SPSO, Bridgeside House, 99 McDonald Road, Edinburgh EH7 4NS
What you'll need:
· Details of your complaint
· Copies of correspondence with the HSCP
· The HSCP's Stage 2 response
· Explanation of why you're not satisfied
You can find a sample letter covering what you might want to say in your Stage 3 complaint to the SPSO in Appendix C of this guidance.
What SPSO does:
SPSO will:
· Review your complaint and the HSCP's handling of it
· Decide whether to investigate
· If they investigate, they will look at whether the HSCP: 
· Followed proper procedures
· Made fair and reasonable decisions
· Met their legal duties
· Issue a final decision with recommendations if your complaint is upheld
Further steps
If you are not satisfied with the SPSO’s decision you can ask them to review their decision. Once this review is complete the decision is final, apart from in some cases where judicial review is an option. Judicial review is a legal process where you may need to seek independent legal advice. It has time limits, so you should act quickly if you are considering this.

Getting Help with Your Complaint
Support and Advocacy
Making a complaint can be difficult. You have the right to get help:
Independent advocacy support:
· In some circumstances the independent advocacy organisation you contacted may be able to signpost you to another organisation for support
Citizens Advice Scotland:
· Can provide advice and support with complaints
· Website: www.citizensadvice.org.uk/scotland
· Phone: Find your local Citizens Advice Bureau
Other support:
· A friend or family member can help you
· You can bring someone to meetings
· You can ask for communication support (interpreters, accessible formats)
Making Your Complaint Accessible
The HSCP and SPSO must make reasonable adjustments for you. You can ask for:
· Information in accessible formats (large print, audio, Easy Read)
· Communication support (BSL interpreters, communication aids)
· Extra time to respond
· Meetings instead of written communication (or vice versa)
· Someone to explain things in a way you understand
Don't let communication barriers stop you from complaining about your rights.

What Should Happen After Your Complaint
If your complaint is upheld, the HSCP should:
Immediate action:
· Ensure you can access independent advocacy as soon as possible
· Explain how they will help you access your right
Longer-term action:
· Review their commissioning arrangements
· Increase funding for independent advocacy if needed
· Ensure adequate capacity for everyone who has a right of access
· Put monitoring in place to prevent future issues
You should be told:
· What specific actions they will take
· When these actions will happen
· How they will monitor the situation

Important Points to Remember
· You have a legal right to access independent advocacy if you have a mental disorder
· The HSCP has a legal duty to ensure independent advocacy is available
· If you cannot access advocacy due to capacity/availability issues, this may be a breach of the HSCP's duty
· Availability complaints go through the HSCP complaints process, NOT the advocacy organisation's complaints process
· You can get support to make your complaint
· SPSO is the final stage if you're not satisfied with the HSCP's response

Finding Your HSCP
To find your Health and Social Care Partnership contact details:
By area: www.gov.scot/publications/integration-health-social-care-partnerships-list/
Or contact:
· Your local council
· Your GP surgery
· NHS Scotland - ask for your local HSCP

Questions?
If you have questions about:
Your right to independent advocacy:
· Mental Welfare Commission: www.mwcscot.org.uk
· Scottish Independent Advocacy Alliance: www.siaa.org.uk
The complaints process:
· Your HSCP complaints team
· SPSO: www.spso.org.uk / 0800 377 7330
Getting support to complain:
· Citizens Advice Scotland: www.citizensadvice.org.uk/scotland
· Other advocacy organisations in your area

Remember: You have a right to independent advocacy. If you cannot access it, you have a right to complain.

See Appendix E for sample complaint letters and pre-written paragraphs you can adapt for your complaint.
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