Consultation on Updates to the Code of Practice for the Mental Health (Care and Treatment) (Scotland) Act 2003

Summary Paper

Introduction and purpose

The Scottish Government is consulting on proposed updates to parts of volume one of the Code of Practice which relates to the Mental Health (Care and Treatment) (Scotland) Act 2003 (“the Act”), focusing specifically on the use of restraint and seclusion in care settings. The aim is to give clearer guidance to staff, improve consistency across services, and strengthen the protection of people’s rights and wellbeing.

Although this is a targeted update, it is part of a wider commitment to modernise mental health law and practice in Scotland.

Overall, the proposed changes aim to ensure that restraint and seclusion are used rarely, safely, and only when absolutely necessary. The guidance promotes a shift towards prevention, respect for human rights, and continuous improvement, with a strong focus on protecting the dignity, safety, and wellbeing of people receiving care.

Why changes are needed

The current Code of Practice was published in 2005 and no longer reflects modern practice or current human rights legislation. Over time, concerns have grown about how restraint and seclusion are used for people subject to compulsory care and treatment, particularly for children and young people, autistic people, and people with learning disabilities.

Recent inspections of services have shown that while there is good practice in some areas, there is also a need for clearer guidance and stronger safeguards. At the same time, important human rights frameworks, including the UN Convention on the Rights of the Child (UNCRC) and the European Convention on Human Rights (ECHR), now place greater responsibilities on services to protect people’s dignity, liberty and wellbeing.

We recognise that guidance is required on the use of restraint and seclusion and the proposed update to the Code of Practice aims to provide this. A new chapter has been created with this specific focus.

General principles

The updated guidance makes clear that restraint and seclusion should only ever be used as a last resort. The main focus should be on preventing situations from escalating through early support, understanding distress, and using de‑escalation techniques.

Any use of restraint or seclusion must be lawful, necessary, and proportionate. It must also be time‑limited and used only to prevent immediate harm. Care should always be person‑centred, respectful, and based on the least restrictive option.

When working with children and young people under 18, practitioners must have regard for the UNCRC, ensuring that the child's best interests are central to all assessment, care and treatment. Children and young people should be listened to, involved in decisions that affect them, and supported in ways that reflect their age and understanding.

In line with UNCRC, practitioners must respect children's rights to dignity, privacy, family life, health and protection from harm. Any restrictions on a child's freedom or family contact should be necessary, proportionate and in their best interests. Children and young people should receive clear, age-appropriate information about advocacy, raising concerns and making complaints, with support provided where needed.

Understanding restraint and seclusion

Restraint is defined as any action that restricts a person’s movement, freedom, or decision‑making. This can include physical restraint, the use of equipment, or medication given to control behaviour. 

Seclusion involves placing a person alone in a space they are not free to leave to manage a serious and immediate risk. Seclusion should only be used in relation to patients who are being treated under the Act.

While these interventions may sometimes be necessary, they can also cause physical and emotional harm. They must therefore be used with caution and only when no safer alternative is available.

When restraint and seclusion can be used

The guidance is clear that restraint and seclusion should only be used to prevent immediate and serious harm, and only when all other options have been tried and have not worked. They must never be used as punishment, for convenience, or as a routine way of managing behaviour.

Whenever they are used, there must be clear justification, proper authorisation, and close monitoring. The intervention should last for the shortest time possible, and the person should be supported afterwards. Services are expected to learn from every incident to reduce the need for future use.

Lawful limits of restraint and seclusion

Human rights are central to the updated guidance. Any use of restraint or seclusion must respect legal protections, including the right to dignity, liberty, and freedom from inhuman or degrading treatment.

Seclusion, in particular, may amount to a deprivation of liberty and must be carefully controlled. It should only be used when a person is being treated under the Mental Health Act. Any restrictions must be justified, clearly recorded, and regularly reviewed.

Future care planning

A strong emphasis is placed on planning ahead to prevent distress and avoid the need for restrictive interventions. Services should work closely with patients to understand their needs, preferences, and triggers.

This includes identifying early warning signs and agreeing on strategies that can help calm situations before they escalate. Advance statements, where people record their wishes about care, should be respected wherever possible. Good planning supports more personalised care and reduces the likelihood of restraint or seclusion being needed.

Children and young people

Children and young people require particular care and protection. Their best interests must always come first, and they have the right to be heard and involved in decisions about their care.

Restraint and seclusion should only be used with children in exceptional circumstances, when there is an immediate risk of harm and all other approaches have failed. The potential impact on their development, wellbeing, and sense of safety must be carefully considered, and they should be supported before, during, and after any intervention.

Autistic people and people with learning disabilities

The guidance recognises that autistic people and people with learning disabilities are more likely to experience restraint and seclusion. It emphasises that their behaviour may reflect distress, communication difficulties, or sensory overload rather than an intention to harm.

Practitioners should take time to understand individual needs and provide appropriate support, including adjustments to the environment and communication methods. Care should focus on preventing distress and avoiding the routine use of restrictive interventions.

Nasogastric tube feeding

In rare cases, restraint may be used when providing nasogastric (NG) tube feeding.  It should only be considered where there is a serious and immediate risk to the person’s health and all other options have been exhausted.

Any such intervention must be carried out with care, compassion, and clear communication. It should be properly reviewed afterwards, taking into account the person’s experience and looking for ways to avoid similar situations in the future.
Monitoring and recording the use of restraint and seclusion

All uses of restraint and seclusion must be fully recorded and reviewed. Health Boards are responsible for monitoring how often these interventions are used and for improving practice over time.

A new national monitoring framework will also help gather data and promote consistency across Scotland. Where things go wrong, incidents must be investigated, and learning should be used to improve care and reduce future risks.

Staff planning, training and welfare

Staff play a key role in making sure restraint and seclusion are used safely and appropriately. They must be properly trained in de‑escalation, trauma‑informed care, and human rights, as well as in safe methods of restraint where necessary.

The guidance also recognises that these situations can be difficult for staff. Services should provide support after incidents, as well as opportunities for reflection and learning. Adequate staffing and resources are important to reduce the likelihood of restrictive practices being used.

Other updates to the Code of Practice

Alongside the changes to restraint and seclusion, the Code of Practice is also being updated to reflect existing legal changes in two areas within Volume 1:
· Chapter 14: Cross‑Border Transfers; and
· Chapter 17 (new): Detention in Conditions of Excessive Security.

These updates are intended to ensure that the guidance is accurate and up to date.

[bookmark: _Toc231287155][bookmark: Whos_for]Who this consultation is for

This consultation will be of interest to practitioners working in mental health settings, people with lived experience of using mental health services, and their families and carers, as well as organisations and stakeholders with an interest in mental health law, human rights and service improvement.

How to respond to the consultation

You can access and respond to this consultation online at consult@gov.scot.

You can send your response (using the Respondent Information Form) by email to Mentalhealthlaw@gov.scot, OR post to: Mental Health Law Team – 3ER, Scottish Government, St Andrews House, Regent Road, Edinburgh EH1 3DG 

Please ensure that consultation responses are submitted before the closing date of midnight on Thursday 29 October 2026.

Information on how your response will be handled, next steps and any comments, can be found in the consultation guidance online at consult@gov.scot.
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