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Advocating for Human Rights

“Where after all, do universal human rights begin?
In small places, close to home — so close and so
small that they cannot be seen on any maps of
the world. Yet they are the world of the individual
person; the neighborhood he lives in; the school
or college he attends; the factory, farm or office
where he works... unless these rights have meaning
there, they have little meaning anywhere. Without
concerted citizen action to uphold them close

to home, we shall look in vain for progress in the

larger world.”

Eleanor Roosevelt (1958 speech delivered on the tenth anniversary of the
Universal Declaration of Human Rights)
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Introduction

Why we have produced this guide

This guide is the result of a collaboration between the Scottish Human Rights
Commission and the Scottish Independent Advocacy Alliance with the aim of raising
awareness about human rights and equipping advocates to effectively support people
to secure their rights.

What is independent advocacy?

Independent advocacy is about standing up to injustice experienced by an individual
or group. This may be because the individual or group are marginalised or discriminated
against because of their diagnosis, gender, ethnicity, age etc.

In one-to-one advocacy an independent advocate works to ensure that the person
understands their rights, has as much information as they need, is clear about their
options and is supported to make informed decisions.

In collective or group advocacy, a group of people with a shared agenda will come
together to lobby, campaign and influence legislation, policy, practice and services.

Who are we?
The Scottish Independent Advocacy Alliance (SIAA)

The SIAA is a membership organisation responsible for promoting, supporting and
defending independent advocacy in Scotland. It has the overall aim of ensuring that
independent advocacy is available to any person in Scotland.

The SIAA provides information and support, gathers and distributes information,
represents advocacy organisations at various levels and raises awareness and
understanding of independent advocacy across Scotland. The SIAA works to influence
legislation, policy and practice in relation to advocacy. More information about the work
of the SIAA is available on our website www.siaa.org.uk.

The Scottish Human Rights Commission

The Scottish Human Rights Commission is an independent public body, accountable
to the people of Scotland through the Scottish Parliament.

The Commission has a general duty to promote awareness, understanding and
respect for all human rights - economic, social, cultural, civil and political - to everyone,
everywhere in Scotland, and to encourage best practice in relation to human rights.

Our full duties and powers are set out in the Scottish Commission for Human Rights
Act 2006.


http://www.siaa.org.uk
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The Commission is accredited as an ‘A Status’National Human Rights Institution (NHRI)
within the United Nations (UN) system. This means we can report directly to the UN
on human rights issues. We are the only Scottish organisation that can make direct
contributions to the UN Human Rights Council.

The Commission has powers to recommend changes to law, policy and practice;
promote human rights through education, training and publishing research; and
to conduct inquiries into the policies and practices of Scottish public authorities.

More information about the work of the Commission is available on our website
www.scottishhumanrights.com


http://www.scottishhumanrights.com/
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What are human rights?

The founding statement of human rights law is the Universal Declaration of Human
Rights. Its famous preamble states that:

“All human beings are born free and equal in dignity and rights. They
are endowed with reason and conscience and should act towards one
another in a spirit of brotherhood”

Everyone, everywhere, has basic rights and freedoms which we need to live together
with dignity based on our common humanity. These human rights are secured in law.

The law applies to everyone equally and provides an important means of protection for
the most vulnerable in our communities, including those who use advocacy services, by
setting out the duties owed by those responsible for upholding human rights and the
outcomes people are entitled to expect as a matter of right.

Human rights include civil and political rights, such as:
The right to freedom of expression

The right to freedom of religion or conscience

The right to property

The right to freedom of assembly

The right to privacy

The right to life

The right to be free from inhuman or degrading treatment or punishment
D Theright to vote.

Human rights also cover economic and social rights, such as:

D The right to an adequate standard of living

D The right to adequate food, housing, water and sanitation

D The rights you have at work

D Theright to health

D Theright to education.

Some of the key rights which might be relevant to you are further examined later
in this section of the materials.
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Human rights create both rights and duties. States (national governments) accept duties
under international law to respect, to protect and to fulfil human rights. This can be
remembered using the traffic lights below:

The duty to respect means that states must not act
to interfere with the enjoyment of human rights.

The duty to protect requires states to ensure that others
do not infringe or block access to human rights.

The duty to fulfil means that states must take positive
action to facilitate the better enjoyment of human rights.

At the individual level, while we are each entitled to our human rights, we should also
respect the human rights of others.

Human rights apply regardless of nationality, place of residence, sex, national or ethnic
origin, colour, religion, language, or any other status, and they cannot be taken away
except in specific, pre-determined situations and according to law.

Also, human rights relate to and depend on each other. For example, it would be hard to
exercise your right to freedom of expression without the right to health being fulfilled,
and where the right to information is denied this undermines the right to participate in
decisions.

Wider context

Throughout this guidance we will be using examples and case studies based on real life
scenarios to illustrate the impact of advocacy in a human rights context. We will also try
to reference different legislation that advocates might commonly come across in their
work, for example the Mental Health (Care & Treatment)(Scotland) Act 2003.



Advocating for Human Rights

What is a Human Rights
Based Approach?

A human rights based approach is about empowering people to know and claim their
rights and increasing the ability and accountability of individuals and institutions who
are responsible for respecting, protecting and fulfilling rights.

This means giving people a greater opportunity to participate in shaping the decisions
that impact on their human rights. It also means increasing the ability of those with
responsibility for fulfilling rights to recognise and respect those rights and making sure
they can be held to account.

A human rights based approach is about ensuring that both the standards and the
principles of human rights are integrated into policymaking as well as the day to day
running of organisations.

The PANEL principles

There are some underlying principles which are of fundamental importance in
applying a human rights based approach in practice. These are:

Participation

Accountability
Non-discrimination and equality
Empowerment and

Legality

These are known as the PANEL principles.

Participation

Everyone has the right to participate in decisions which affect their human rights.
Participation must be active, free, meaningful and give attention to issues of
accessibility, including access to information in a form and a language which

can be understood.

What does this mean for us?

The provision of advocacy services is fundamentally about helping those who may
require help in speaking for themselves to participate in decisions that affect them,
whether they be about healthcare, social activities or legal processes.
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Accountability

Accountability requires effective monitoring of human rights standards as well as
effective remedies for human rights breaches.

For accountability to be effective there must be appropriate laws, policies, institutions,
administrative procedures and mechanisms of redress in order to secure human rights.

What does this mean for us?

Advocacy workers help their clients to access a wide range of accountability
mechanisms such as complaints processes, courts and tribunals.

Non-discrimination and equality

A human rights based approach means that all forms of discrimination in the realisation
of rights must be prohibited, prevented and eliminated. It also requires the prioritisation
of those in the most marginalised situations who face the biggest barriers to realising
their rights.

What does this mean for us?

There are times when those in need of advocacy support can be amongst some of
the most vulnerable and marginalised people in our society — a human rights based
approach means we must pay particular attention to the protection and realisation
of their rights. Sometimes, because of their support needs, advocacy clients are
discriminated against in access to services or in opportunities to express their views.
Clients also have different identities based on their gender, ethnicity, religion and
many other grounds. Each of these identities should be respected when receiving
any services, including advocacy.

Empowerment of rights holders

A human rights based approach means that individuals and communities should know
their rights. It also means that they should be fully supported to participate in the
development of policy and practices which affect their lives and to claim rights where
necessary.

What does this mean for us?

Advocacy workers play an essential role in helping their clients to know and understand
their rights, particularly during legal processes such as detention in hospital or the
appointment of a guardian to make decisions on a client’s behalf. They do not make
decisions on behalf of their clients but rather seek to assist their clients to form their
own views and have those views heard.
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Legality of Rights
A human rights based approach requires the recognition of rights as legally enforceable
entitlements and is linked in with national and international human rights law.

What does this mean for us?

All public bodies in Scotland must be sure that their practices and procedures are
grounded in human rights thinking. Under the law they must not breach the human
rights of anyone. The situations which advocacy workers deal with on behalf of their
clients are grounded in legally enforceable human rights, such as the right to private
and family life, the right to liberty and the right to a fair trial. They are also grounded in
non-legally enforceable, but internationally agreed human rights such as the right to
health, the right to education and the right to an adequate standard of living. Making
the explicit connection to human rights helps back up representations made on behalf
of clients.

The Principles and Standards of Independent
Advocacy

The PANEL principles have much in common with the Principles and Standards of
Independent Advocacy, which you will find in Appendix 1. A human rights based
approach grounds these principles in human rights standards and principles. It requires
consideration of how human rights laws apply in each circumstance and how this can
inform your work. In this way, a human rights based approach helps reinforce and
strengthen the Advocacy Principles.
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Types of Advocacy

oooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooo

There are two types of advocacy — individual
and collective

oooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooo

One to one or individual advocacy

This includes professional or issue-based advocacy. It can be provided by both paid
and unpaid advocates. An advocate supports an individual to represent his/her own
interests or represents the views of an individual if the person is unable to do so.
Advocates provide support on specific issues and provide information, but not advice.
This support can be short or long term.

Another model of one to one advocacy is citizen advocacy. Citizen advocacy occurs
when an ordinary citizen is encouraged to become involved with a person who might
need support in the community. The citizen advocate is not paid. The relationship
between the citizen advocate and the advocacy partner is on a one-to-one, long term
basis. It is based on trust between the partner and the advocate and is supported, but
not influenced, by the advocacy organisation. The advocate supports the advocacy
partner through natural skills and talents rather than being trained in the role.

Peer advocacy is also a type of individual advocacy. A peer advocate shares significant
life experiences with the advocacy partner. The peer advocate and their advocacy
partner may share age, gender, ethnicity, diagnosis or issues. Peer advocates use their
own experiences to understand and have empathy with their advocacy partners. Peer
advocacy works to increase self-awareness, confidence and assertiveness so that the
individual can speak out for themselves, lessening the imbalance of power between
the advocate and their advocacy partner.

Non instructed advocacy

Sometimes non-instructed advocacy is referred to as another type of advocacy. It is in
fact a form of one-to-one advocacy where a person has limited capacity perhaps due
to dementia or has limited communication due to a physical disability.

“Non-instructed advocacy is... taking affirmative action with or on behalf of a person
who is unable to give a clear indication of their views or wishes in a specific situation.
The non-instructed advocate seeks to uphold the person’s rights; ensure fair and equal
treatment and access to services; and make certain that decisions are taken with due
consideration for their unique preferences and perspectives.” (Henderson, 2006)

For more information about non-instructed advocacy see the SIAA’s guidance
http://www.siaa.org.uk/wp-content/uploads/2014/02/SIAA_Non_Instructed_
Advocacy.pdf


http://www.siaa.org.uk/wp-content/uploads/2014/02/SIAA_Non_Instructed_Advocacy.pdf
http://www.siaa.org.uk/wp-content/uploads/2014/02/SIAA_Non_Instructed_Advocacy.pdf

Advocating for Human Rights

Group or collective advocacy

Collective advocacy enables a peer group of people, as well as a wider community

with shared interests, to represent their views, preferences and experiences. A collective
voice can help reduce an individual’s sense of isolation when raising a difficult issue.

A collective voice can be stronger than that of individuals when campaigning and can
help policy makers, strategic planners and service providers know what is working well,
where gaps are and how best to target resources. Being part of a collective advocacy
group can help to reduce an individual’s sense of isolation when raising a difficult issue.
Groups can benefit with the support of resources and skilled help from an independent
advocacy organisation.

The aim of all models of advocacy is to help individuals gain increased confidence and
assertiveness so that, where possible, they will feel able to self-advocate when the need

arises.
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How are my human rights
protected in law?

In Scotland, your human rights are protected by the UK Human Rights Act, the Scotland
Act and the European Convention on Human Rights (‘the Convention’). Your rights are
also protected by a range of international human rights laws which, although they can’t
be enforced directly in Scottish courts, are monitored internationally.

The Human Rights Act

The Human Rights Act 1998 (‘the Act’) brings most of the fundamental rights and
freedoms contained in the European Convention on Human Rights directly into UK law.

The rights included in the Act not only impact upon matters of life and death, but also
affect the rights you have in your everyday life: what you can say and do, your beliefs,
your right to a fair trial and other similar basic entitlements. Most rights have limits to
ensure that they do not unfairly damage other people’s rights. However, certain rights,
such as the right not to be tortured, can never be limited by a court or anybody else.

Cases based on the rights and freedoms in the Act can be argued in a UK court or
tribunal. The Act also requires all public authorities, such as hospitals, schools, local
authorities, courts, and some care homes to comply with those human rights. According
to the Act, all other legislation should also be interpreted and applied in a way that is
consistent with the rights included in the Act.

The Scotland Act

The Scotland Act 1998 established the Scottish Parliament and the Scottish
Government. It ensures that neither the Scottish Parliament nor the Scottish
Government can pass any law that is incompatible with the human rights contained in
the Human Rights Act or the European Convention on Human Rights. This means that
human rights must be respected and realised at all levels of governance in Scotland.

The European Convention on Human Rights

The Convention was drafted by all the states of the Council of Europe, including the
UK, and came into force in 1953. The Council of Europe was formed in response to
the atrocities and cruelties of the Second World War and is a regional membership
organisation for countries in Europe.

The Convention is made up of a series of Articles. Each Article is a short statement
defining a right or freedom, together with any permitted exceptions. The rights in
the Convention apply to everyone in the UK.

n
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Independent advocacy

Scots law provides a right to independent advocacy in certain circumstances. This
legislative right has direct connections to human rights requirements. For example,

the right to private and family life under the European Convention on Human Rights
protects the right to autonomy, to make one’s own decisions, and the support required
to do so. The provision of rights to independent advocacy, as they have been set out in
legislation in Scotland, is a realisation of that human rights requirement. Independent
advocacy is also a means of accessing other rights. For example, the assistance of an
independent advocate is important in ensuring that those who require support are able
to access justice or to maintain their family relationships. For details of where the right
to advocacy has been set out in legislation and policy, please refer to Appendix 2.

vvh':_‘

fairness respect
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The United Nations system

The United Nations was established in the aftermath of the Second World War. One of
its key purposes is the promotion and protection of human rights and one of its earliest
actions was to adopt the Universal Declaration of Human Rights (UDHR) in 1948. The
UDHR expresses the rights to which all human beings are entitled by virtue of being
human. It consists of 30 articles which have been elaborated in subsequent legally
binding international treaties, regional human rights instruments, national constitutions
and laws.

This quote from Eleanor Roosevelt, Chairperson of the United Nations Human Rights
Commission that drafted the UDHR, shows that it was always envisaged that human
rights should become important in everyday life such as in our homes and in care
settings:

“Where after all, do universal human rights begin?
In small places, close to home — so close and so
small that they cannot be seen on any maps of
the world. Yet they are the world of the individual
person; the neighborhood he lives in; the school
or college he attends; the factory, farm or office
where he works... unless these rights have meaning
there, they have little meaning anywhere. Without
concerted citizen action to uphold them close

to home, we shall look in vain for progress in the
larger world.”

Eleanor Roosevelt (1958 speech delivered on the tenth anniversary of the
Universal Declaration of Human Rights)
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International treaties and conventions are the agreements made between states. The
agreements contain legal obligations for states and rights for individuals within that state.

The UK has signed up to, and ratified, many of these agreements (treaties) on
international human rights law, including:

D The International Convention on Civil and Political Rights

D The International Convention on Economic, Social and Cultural Rights
D The Convention on the Elimination of Discrimination Against Women
D The Convention on the Elimination of Racial Discrimination

D The Convention Against Torture

D The Convention on the Rights of the Child

D The Convention on the Rights of Persons with Disabilities.

Each of these treaties is monitored by a committee of independent experts from around
the world. The UK must report to each of these committees every four or five years on
its compliance with the treaty. Others, such as civil society groups and national human
rights institutions like the Scottish Human Rights Commission, can give the committees
alternative reports on their assessment of the rights in the treaty.

The UK has also agreed to allow individuals or groups to submit petitions directly to the
relevant treaty committees with regard to alleged human rights abuses under two of
these treaties — the Convention on the Elimination of Discrimination Against Women
and the Convention on the Rights of Persons with Disabilities. Anyone who wished to
submit a petition under either of these treaties would first have to have taken their
complaint through all available legal remedies in Scotland.

In the following section we describe some of the key human rights and what they
mean in practice in the types of situations advocacy workers deal with.

14
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The UN Convention on
the Rights of Persons with
Disabilities

The UN Convention on the Rights of Persons with Disabilities is an example of one of the
important international treaties that the UK, including Scotland, has signed up to which
has relevance to those likely to be using advocacy services.

The Convention spells out what should be done to break down the barriers which
people with long term physical, mental, intellectual or sensory impairments may face
in realising their human rights. As such the Convention is relevant to people who, for
example, have a visual or hearing impairment, or those who have a mental illness.

The Convention makes absolutely clear that people with disabilities have the same
rights as everyone else and it sets out in some detail what is required to respect,
protect and fulfil those rights in reality.

The Convention includes human rights across all areas of disabled people’s lives,
including all of the rights which are set out in the following pages.

In addition, the Convention provides, for example, that:

D people with disabilities have the right to make their own decisions in all areas of life,
on the same basis as other people and there are duties to provide the support people
need to exercise that capacity. This is an area which continues to develop, with the
Committee who monitors the Convention calling for a fundamental move away from
decisions being made on behalf of a person whose decision-making ability may be
impaired (substituted decision-making) towards greater respect for their will and
preference, and more emphasis on supporting them to make decisions, even in
tough cases.

D people with disabilities should have real and effective access to justice (as participants in
the justice system as victims of crime or human rights abuses, witnesses, on juries etc);

D people with disabilities have the right to live independently and be included in the
community (for example the right to choose where they live and who they live with
and not to be unlawfully forced into a particular living arrangement);

D barriers to accessibility for disabled people must be removed. This includes access
to information, transport, buildings, facilities and services. Accessibility is at the core
of all of the rights within the Convention, in order to ensure that disabled people
can participate in all aspects of society on an equal basis with others. For example,
ensuring physical access to theatres and parks is necessary to achieve the right to
participate in cultural life, recreation, leisure and sport.

15
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Although the Convention does not form part of domestic law, it can help us understand
and interpret the rights in the Human Rights Act with respect to people with disabilities.

In Scotland, the Equality and Human Rights Commission and the Scottish Human Rights
Commission have been given a special role as independent bodies to promote, protect
and monitor the Convention.
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Key Rights Explained

There are many important human rights contained in the international treaties
discussed in the previous section.

We are now going to look in more detail at some of the human rights contained in the
European Convention on Human Rights. Those rights are part of our law in Scotland
through the Human Rights Act and the Scotland Act. We will then explain some of
the other human rights which are not contained in our national laws, but which are
guaranteed internationally and are central to securing human dignity for everyone.
We have used both examples of real life human rights cases and story examples of
potential situations, to illustrate the rights. It is important to bear in mind that many
of the story examples discussed are unlikely to reach a threshold of being classified
as a human rights violation in the legal sense. Nevertheless, looking at them through
a human rights lens can help to resolve issues in a way which respects the dignity,
autonomy and rights of the individuals involved.

First of all it is important to understand that there are different types of rights in the
Convention. In particular there are Absolute Rights and Qualified Rights (there are
other categories too but we'll focus on these for now).

Absolute Rights

Some rights are known as absolute rights which mean they can never be
restricted under any circumstances. These rights are the “red lines” which must
not be crossed. The threshold for a violation of these rights will only be met in
the most serious of circumstances.

Absolute rights include:
D Theright to life

D Theright not to be subjected to inhuman or degrading treatment

Qualified Rights

Some human rights are qualified, which means they can be interfered with in
some circumstances and within limits.

These rights are written so that the first part of the Article sets out the right that is
to be protected, while the second part establishes whether a public authority can
legitimately interfere with that right in order to protect the wider public interest.

17
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Qualified rights include:

D The right to respect for private and family life, home and correspondence
D Freedom to manifest one’s religion

D Freedom of expression

D Freedom of assembly and association

D Theright to property.

To consider whether a restriction of a qualified right is justified, you need to think
through the following important questions:

D LEGALITY - is there a legal basis for the restriction of the right?

D If so, is there a legitimate aim — does the restriction have a legitimate aim

(such as the protection of public health or the protection of other people’s
human rights)?

D If so, is the action proportionate - is it the minimum necessary interference
with the right?

Proportionality explained

The principle of proportionality is at the heart of many human rights claims.
Proportionality can be most easily explained by the expression:
“Don’t use a sledgehammer to crack a nut.”

When thinking about decisions that affect any of the qualified rights, it is
important that the right is interfered with as little as possible, only going as far
as is necessary to achieve the legitimate aim.

The following questions might help you to determine whether a restrictive act
is proportionate or not:

D What is the problem being addressed by the restriction upon someone’s rights?
D Will the restriction lead to a reduction in the problem?
D Does a less restrictive alternative exist and has it been tried?

D Does that restriction involve a blanket policy or does it allow for different
individual cases to be treated differently?

D Has sufficient regard been paid to the rights and interests of those affected?
D Do safeguards exist against error or abuse?

D Does the restriction destroy the ideas behind the human rights at issue?
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Key Rights Explained

Right to life

ARTICLE 2 - Right to life
Everyone’s right to life shall be protected by law.

What does this right mean?

The right to life is an absolute right which means that there is a duty not to take away
anyone’s life and a duty to take reasonable steps to protect life.

When could this right be relevant?

D Deaths through negligence

D Severe malnutrition

D Decisions about life saving healthcare treatment
D End of life issues

D Suicide.

Case Example of Article 2 issue
Savage v South Essex Partnership NHS Foundation Trust (2008)

A woman suffering from paranoid schizophrenia absconded from hospital and
committed suicide. An inquest found that the precautions taken by the trust to
prevent the woman from absconding were inadequate. The hospital had a duty
to employ competent staff and to adopt systems of work which would protect
patients’ lives. Staff also had a duty to do all that could be reasonably expected to
prevent the patient committing suicide, if they knew, or should have known, that
a particular patient presented a real and immediate risk of suicide.

19
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Right not be subjected to torture or to inhuman
or degrading treatment or punishment

ARTICLE 3 - Right not be subjected to torture or to inhuman
or degrading treatment or punishment

No one shall be subjected to torture or to inhuman or degrading treatment
or punishment.

What does this right mean?

Inhuman treatment is prohibited under this article which means that treatment which
causes severe mental or physical harm must never occur. Degrading treatment means
treatment that is grossly humiliating and undignified. Whether treatment reaches this
threshold depends on various factors including the age, physical and mental health of
the person who experiences harm and the power relationship involved. Duties under
this right not only include refraining from an action or an omission which results in
inhuman or degrading treatment, but also taking reasonable positive steps to prevent
ill-treatment, to protect those at immediate risk of ill-treatment and to provide effective
remedies where ill-treatment occurs.

When could this right be relevant?
D Abuse or neglect

D Lack of respect for privacy

D Denial of essential medication or aids
D Inappropriate use of force or restraint

D Inadequate personal care.

20



Advocating for Human Rights

Case example of Article 3 issue

ZH v Commissioner of Police of the Metropolis (2013)

Z was a 16 year old with severe autism and epilepsy. He was with his carers at the
local swimming pool when he became fixated by the water at the poolside and
would not move. After about 30 minutes, the pool manager called the police.

Z's carers knew that he did not like to be touched. The police arrived and one of
the carers told the officers that Z was autistic. One of the officers approached

Z and touched him gently on his back. Z jumped into the pool and was lifted
out, struggling, by the police officers. He was placed on his back and restrained.
Handcuffs and leg restraints were placed on him. After about 15 minutes, Z

was taken to a police van where he was placed alone in a cage. After about 25
minutes, the restraints were removed and Z was permitted to leave with his carers.
As a result of the incident Z suffered post-traumatic stress disorder, which lasted
more than two years, and his epilepsy worsened. The police were found to have
subjected Z to inhuman and degrading treatment. They were responsible for Z
entering the water. They had also failed to take the ample opportunity to seek
the advice of the carers as to the best way of removing him safely. In addition,

no attempt had been made to calm Z down before he was restrained.

21
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Right to liberty and security

ARTICLE 5 - Right to liberty and security

Everyone has the right to liberty and security of person. No one shall be deprived of
his liberty save in the following cases and in accordance with a procedure prescribed
by law...

What does this right mean?

Unless identified in one of a range of narrow exceptions, such as preventing harm to
yourself or others, no one should be unnecessarily detained against their will. Where a
person is deprived of their liberty, there must be certain procedural steps put in place.
A person is entitled to:

D be given information about the reason for their detention,
D have a trial within a reasonable time or be released pending trial (criminal cases)
D have a court or tribunal decide on the lawfulness of their detention

D compensation if their deprivation of liberty is unlawful.

When could this be relevant?

D Restrictions on people’s movements in care homes such as locked doors or excessive
restraint with bed guards for long periods

D Informal detention of patients who do not have the capacity to decide whether they
would like to be admitted into hospital, for example those with learning disabilities
or dementia

D A combination of measures used in a domestic home environment - use of physical
or medical restraint, ‘time out;, intrusive observation, using electronic devices,
restricting freedom to interact with people outside the home — which amount
to a deprivation of liberty

D Restricting access to independent living aids.

Story example of Article 5 issue

Frances has dementia and has a habit of wandering around her care home in the
evenings. She has never attempted to leave the grounds and her wandering has
posed no significant problem to any other individuals in the home. Lately the home
has been forced to make a quarter of staff redundant and as a result there are not
enough staff to properly supervise all of the residents all of the time. As a result
Frances has been locked in her room while she is asleep so that she cannot wake up,
wander around and potentially injure herself. She finds being locked in her room
extremely distressing and does not understand why the new rule has been imposed.

22



Advocating for Human Rights

Right to a fair trial

ARTICLE 6 - Right to a fair trial

In the determination of his civil rights and obligations or of any criminal charge
against him, everyone is entitled to a fair and public hearing within a reasonable
time by an independent and impartial tribunal established by law...

What does this right mean?

This right is about a fair hearing and due process. It applies not only to criminal
processes but importantly also to processes which determine civil rights - such
as employment, Children’s Hearings, Mental Health Tribunals.

When could this be relevant?

D Having the opportunity to participate effectively in hearings,
including having interpretation facilities

D Having access to documents referred to in a hearing
D Ensuring a fair process for dealing with any complaints

D Having an opportunity to be heard before any decision
is made in an employment or disciplinary process

D Being informed about the outcome of a decision made
about you.

Story example of Article 6 issue

Daniel is a Chinese national who is detained in hospital while visiting the UK.

He understands only a little English. Daniel receives notice of a Mental Health
Tribunal to consider an application to detain him in hospital under a Compulsory
Treatment Order. He is provided with an interpreter to discuss the application
with his advocacy worker. However, when he attends the tribunal hearing, there
has been a lapse in communication and no interpreter has been arranged. The
tribunal members discuss adjourning the hearing but, as the Mental Health
Officer is not available on any alternative dates, they decide to proceed. Daniel
does not follow the proceedings and only understands at the end that he is to
remain in hospital. He is upset at this outcome.
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Right to private and family life

ARTICLE 8 - Right to private and family life

1. Everyone has the right to respect for his private and family life, his home and his
correspondence.

2. There shall be no interference by a public authority with the exercise of this right
except such as is in accordance with the law and is necessary in a democratic
society in the interests of national security, public safety or the economic well-
being of the country, for the prevention of disorder or crime, for the protection
of health or morals, or for the protection of the rights and freedoms of others.

What does this right mean?
This right is very broad in scope and covers many different situations.

Article 8 relates to the following main interests:

Privacy - this is defined broadly and relates to all aspects of privacy both in and
outside of an individual’s private home

Family life — this covers all close and personal ties of a family kind — not only those
of a blood or formalised nature

Physical, psychological and moral well-being - this covers the right to well-being
through retaining autonomy, choice and dignity. It requires that there be access to
information and participation in decisions that affect an individual’s life

Home - this is not about a right to a house but rather a right to respect for the home
life of an individual

Correspondence - this covers all forms of communication with others such as phone
calls, letters, emails etc.

When could this right be relevant? q

Involving people in decisions made about their treatment and care,
including the use of Advance Statements

Respecting people’s right to privacy in their own home, in a care home,
in a hospital setting or elsewhere in the community

Restrictions placed on a person in a psychiatric hospital such as room
searches, monitoring telephone calls and letters.

Remaining with a partner either at home or in a care setting

Maintaining socialisation and recreational activities and/or support
to access such activities

Maintaining personal relationships with family members and others
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D Parent-child relationships

D Use of personal information
D Poor quality of care not amounting to inhuman or degrading treatment
D Consent to medical treatment and forms of restraint

D Effects of care home closures.

Case example of Article 8 issue

R. (on the application of Tracey) v Cambridge University Hospitals
NHS Foundation Trust (2014)

A woman with terminal lung cancer was admitted to hospital following a

road traffic accident. The hospital placed a Do Not Attempt Cardio-Pulmonary
Resuscitation (DNACPR) notice on her medical file without consulting the patient
or her family. When her family expressed concern, they were consulted and a
second notice was placed on the woman’s file. Despite retaining capacity to make
decisions about medical treatment, the patient herself was not involved in the
decisions to place DNACPR notices on her file as her doctors thought it would
distress her. The court found that there should be a presumption that the patient
should be involved in such an important decision. There need to be convincing
reasons not to involve the patient, such as if the doctor thought that doing so
would cause them physical or psychological harm, not just distress.

Story example of Article 8 issue

Susan has a mild learning disability. Four years ago, she had a son, who was
adopted at birth due to concerns about Susan’s relationship with the father, who
had a record of violent behaviour. Susan has since entered a new relationship and
is due to give birth to a daughter soon. She has a support worker who she sees
regularly and input from her local community learning disability team. Susan’s
social worker has informed her that the local authority intends to seek to have her
daughter fostered at birth as they do not believe that she will be able to look after
her adequately. Susan is very upset and feels that she would now be able to look
after her daughter with some initial support to learn parenting skills.

SIAA has made an animation, ‘Opening Doors’ which aims to raise awareness about the
power of advocacy for families in difficult circumstances who are at risk of having their
children taken into care. You can view the film here:

http://www.siaa.org.uk/publications-category/openingdoors/
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Right to freedom of thought, conscience
and religion

ARTICLE 9 - Freedom of thought, conscience and religion

Everyone has the right to freedom of thought, conscience and religion; this right
includes freedom to change his religion or belief and freedom, either alone or in

community with others and in public or private, to manifest his religion or belief,
in worship, teaching, practice and observance.

Freedom to manifest one’s religion or beliefs shall be subject only to such limitations

as are prescribed by law and are necessary in a democratic society in the interests of
public safety, for the protection of public order, health or morals, or the protection of
the rights and freedoms of others.

What does this right mean?

Everyone is free to hold a broad range of views, beliefs and thoughts and to follow

a religious faith. The right to manifest - to practice through e.g. prayer or diet, or to
show e.g. through dress or adornments - those beliefs may be limited only in special
circumstances.

When could this be relevant?
D Respect for cultural and religious requirements
D Opportunities for prayer or to wear religious clothing

D Providing support to enable people to participate in their normal religious practices
such as dietary requirements at meal times and in care and support plans.
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Case example of Article 9 issue

Eweida and others v United Kingdom (2013)

Several applicants complained that their rights under Article 9 to manifest
their Christian religion had been unjustifiably interfered with.

One was an employee at an airline who had been forbidden from wearing a
visible cross on a necklace when in a role dealing face to face with customers.
It was inconsistent with the employer’s uniform policy.

Another was employed as a nurse, and was prevented from wearing a necklace
with a cross because of the risk of it becoming tangled in the course of work.

Another was a psycho-sexual therapist who worked for a charity offering
relationship counselling. He was dismissed from employment as his employer
did not believe he would be willing to counsel same-sex partners because of
his professed religious objections to same sex relationships.

The court held that the interference with the rights of the airline employee was
unjustified, but that the interference with the rights of the nurse and therapist
were proportionate.

The court thought the interest of the airline business in its corporate image,

with a common uniform, was not significantly affected by allowing its employee
wearing a discrete cross. Other employees had worn items of religious clothing
such as turbans or hijabs without affecting the employer’s image. By contrast, the
prohibition on the nurse wearing a cross was to further health and safety in the
workplace, which was a purpose of greater importance. Similarly, the relationship
charity had been pursuing the important purpose of ensuring equality of
provision of its services to heterosexual and same sex couples. The importance
of this purpose outweighed the importance of respecting their employee’s rights
to manifest his beliefs.
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Right to freedom of expression

ARTICLE 10 - Freedom of expression

Everyone has the right to freedom of expression. This right shall include freedom to
hold opinions and to receive and impart information and ideas without interference
by public authority and regardless of frontiers. This article shall not prevent states
from requiring the licensing of broadcasting, television or cinema enterprises.

The exercise of these freedoms, since it carries with it duties and responsibilities, may
be subject to such formalities, conditions, restrictions or penalties as are prescribed
by law and are necessary in a democratic society, in the interests of national security,
territorial integrity or public safety, for the prevention of disorder or crime, for the
protection of health or morals, for the protection of the reputation or rights of
others, for preventing the disclosure of information received in confidence,

or for maintaining the authority and impatrtiality of the judiciary.

What does this right mean?

Everyone has the right to hold opinions and express their views on their own orin a
group. This applies even if these views are unpopular or disturbing. This right can be
restricted only in specified circumstances.

When could this be relevant?

D Having access to appropriate communication aids

D Speaking up at a patients’ participation meeting in a hospital

D Being supported rather than prohibited from individually and collectively expressing views

D Whistleblowing.

Story example of Article 10 issue

Some of the residents of a care home are very active in the community and have
weekly excursions to local places of interest. They often go to the local community
centre where they are entertained by scout group performances or have a
monthly painting session. Unfortunately, due to a lack of funding the community
centre is earmarked for closure. In one of the residents weekly meetings it is
suggested that the residents jointly launch a protest, starting with writing to their
local MSP. They also come up with the idea to send out protest letters to houses in
the area and finally by talking to the local newspaper about the effect the closure
will have on the community. The care home manager tells the resident group that
the home will not facilitate the residents’ protests as it is bad for the reputation of
the home to have residents making a fuss.
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Right to freedom of assembly and association

ARTICLE 11 - Freedom of assembly and association

Everyone has the right to freedom of peaceful assembly and to freedom of
association with others, including the right to form and to join trade unions for the
protection of his interests.

No restrictions shall be placed on the exercise of these rights other than such as
are prescribed by law and are necessary in a democratic society in the interests of
national security or public safety, for the prevention of disorder or crime, for the
protection of health or morals or for the protection of the rights and freedoms of
others. This article shall not prevent the imposition of lawful restrictions on the
exercise of these rights by members of the armed forces, of the police or of the
administration of the State.

What does this right mean?

Everyone has the right to assemble with other people in a peaceful way. They also have
the right to associate with other people, which includes the right to form a trade union.
These rights may be restricted only in specified circumstances.

When could this be relevant?

D Advocacy staff and other workers may join a workers’ union

D Everyone, including people receiving care services and their families may protest
about the quality of care or any other issue.

Story example of Article 11 issue

David lives at home and is supported by care workers on a daily basis. David uses
a wheelchair and is unable to leave his flat without someone accompanying him.
David and a friend decide to attend an anti-austerity protest march. Once they
get to the march they find the route has been diverted so as to avoid clashing
with a different demonstration in the city. The new route has lots of shallow steps,
cobbles and steep hills and is inaccessible to David and so he has to go home and
miss the protest.
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Right not to be discriminated against

Article 14 - Prohibition of discrimination

The enjoyment of the rights and freedoms set forth in this Convention shall be
secured without discrimination on any ground such as sex, race, colour, language,
religion, political or other opinion, national or social origin, association with a
national minority, property, birth or other status.

What does this right mean?

A person cannot be discriminated against in respect of the other Convention rights.

When could this be relevant?

D Discriminatory access to services on grounds of any grounds including
socioeconomic status

D Commitment to improving mental health services for people from black and minority
ethnic groups

D Ensuring that people are not denied treatment solely on the basis of their age

D Non-English speakers being presented with health options without the use of an
interpreter.

Story example of Article 14 issue

Tracy lives in a care home. She was born male but identifies as female and has
lived as a woman for the last 20 years although she has not undergone any
gender reassignment surgery. Although she is much happier living life as a
woman she is still very self-conscious and wary of being discriminated against.
Recently some of the individuals receiving care services have begun to object to
Tracy using the women’s toilet in the common area of the home. The manager
has asked Tracy to only use the facilities in her own room as he does not want to
create a fuss. She feels this infringes not only her right to privacy and autonomy
but also that she is being discriminated against.
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Other International Human Rights
of Importance

Economic Social and Cultural Rights

Economic, social and cultural rights cover a broad range of human rights. They are
guaranteed in international human rights treaties to which the United Kingdom is
legally bound, and include rights relating to the workplace, social security, adequate
housing, food, water, health care and education.

Under its international commitments to economic, social and cultural rights, the UK, and
Scotland, should show progress over time towards the full realisation of these rights by
everyone. This means taking steps, according to the maximum of available resources,

to progressively achieve their full realisation.

Even where resources are scarce there should still be every effort made to improve
the enjoyment of these rights. For example, regardless of the resources available to

it, a country should as a matter of priority seek to ensure that everyone has access

to, at the very least, minimum essential levels of all of these rights, and that targeted
programmes exist to protect the rights of people in poverty or otherwise marginalised
and disadvantaged.

While these rights can only be fully realised over time, they also contain immediate
obligations to ensure (as a priority) minimum essential levels of these rights for
everyone, non-discrimination and that any retrogression (roll-back) on rights can be
justified with reference to the full range of human rights. This does not mean that the
government must provide all of these things, such as healthcare, water, education, food
and other goods and services but that it must ensure that those services are adequate
and equally accessible to all.

Some of the most relevant economic and social rights people who may use advocacy
services are outlined briefly below.

31



Advocating for Human Rights

Right to the highest attainable standard of
physical and mental health

What does this mean?

The right to health is not a right to be healthy — genetic traits and our varied lifestyles
make this impossible! It is a right to a range of goods, services and information which
are needed for health. It includes both a right to healthy conditions and a right to
adequate health care. It covers a wide range including mental health, sexual and
reproductive health, environmental health, workplace health and safety, prevention,
treatment and control of diseases as well as broader public health strategies.

The right to healthy conditions includes:

D Safe drinking water and adequate sanitation

D Safe food

D Adequate nutrition and housing

D Healthy working and environmental conditions
D Health-related education and information

D Gender equality.

The right to health care includes:

D Availability - sufficient health care information, services, goods and facilities,
including trained health workers

D Accessibility — health care information, services, goods and facilities should be
physically and economically accessible without discrimination

D Acceptability - health care should be acceptable in terms of medical ethics as well
as culturally acceptable to persons belonging to minorities

D Quality - health facilities, goods and services must also be scientifically and
medically appropriate and of good quality. This requires, among other things,
skilled medical personnel, scientifically approved and unexpired drugs and hospital
equipment, safe water and adequate sanitation.

When could this be relevant?
D Access to essential medicines
D Access to information about health

D Non-discrimination against a group of people in accessing health services.
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Right to adequate housing

What does this mean?

The right to adequate housing is relevant to the places where
people actually live, whether they are owned or rented
accommodation, or residential institutions such as care
homes. It contains the following important elements:

D Security of tenure — this means people should have a degree of security and legal
protection against forced eviction, harassment and other threats

D Availability of facilities and infrastructure - this means an adequate house must
contain the things essential for health, security, comfort and nutrition such safe
drinking water, energy for cooking, heating and lighting, sanitation and washing
facilities, means of food storage, refuse disposal, site drainage and emergency
services etc

D Affordability — this means that household or financial costs must not be so high
that other basic needs like food are under threat. Tenants should be protected by
appropriate means against unreasonable rent levels or rent increases

D Habitability - this means adequate housing must have adequate space and protect
you from cold, damp, heat, rain, wind or other threats to health

D Accessibility — this means housing must be accessible to those entitled to it and
disadvantaged groups such as older people, children, people with disabilities etc
should be ensured some degree of priority consideration

D Location - this means adequate housing must be in a location which allows access
to employment options, health-care services, schools, child-care centres and other
social facilities. Also, housing should not be built on polluted sites or nearby to
pollution sources that threaten the right to health of the inhabitants

D Cultural adequacy - this means that the way housing is constructed, the building
materials used and the policies supporting these must appropriately enable the
expression of cultural identity and diversity of housing.

When could this be relevant?

D Residents in care homes being threatened with eviction
D Damp in people’s houses causing health problems

D Accessing doctors surgeries

D Housing requiring adaptation to meet the needs of older or disabled people.
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Right to adequate food

What does this mean?

The right to adequate food means the availability of food in a quantity and quality
sufficient to satisfy the dietary needs of individuals, free from adverse substances and
acceptable within a given culture. It also means the accessibility of such food in ways
that are sustainable and that do not interfere with the enjoyment of other human rights.

D Dietary needs — means the diet as a whole should contain a mix of nutrients for
physical and mental growth, development and maintenance, and physical activity
according to human physiological needs at all stages throughout the life cycle

D Free from adverse substances - sets requirements for food safety and for a range of
protective measures to prevent contamination of foodstuffs and bad environmental
hygiene or inappropriate handling of food

D Cultural or consumer acceptability - means other cultural issues should be taken
into account, such as the provision of kosher or halal diets

D Availability - refers to the possibilities either for growing your own food or through
accessing food by other means

D Accessibility — means food must be both affordable and physically accessible
particularly for physically vulnerable individuals.

When could this be relevant?

D People living at home being able to get to shops to buy food, or are given support
to do so if they require help

D Quality of nutrition and hydration for people with particular needs

D Ensuring staff numbers in care homes are sufficient to encourage and help residents
to eat well and drink regularly

D Ensuring menus are properly planned for people who have diabetes, unplanned
weight loss or difficulty swallowing and chewing.
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Right to independent living

What does this mean?

People with disabilities have the right to live independently and be included in the
community. In Scotland, the Scottish Government, the Convention of Scottish Local
Authorities (on behalf of local authorities), the disabled people’s Scottish Independent
Living Coalition, and the National Health Service Scotland have articulated this as
meaning “disabled people of all ages having the same freedom, choice, dignity and
control as other citizens at home, at work, and in the community. It does not mean living
by yourself, or fending for yourself. It means rights to practical assistance and support to
participate in society and live an ordinary life”

This includes the following elements:

D Living arrangements - the opportunity to choose their place of residence, where
and with whom they live. It also includes not being obliged to live in a particular
living arrangement

D Access to support — access to a range of support services, at home, in residential and
other community support services. This includes personal assistance to support living
and inclusion in the community and to prevent isolation

D Equal access to community services — community services and facilities must be
equally available to disabled people and be able to respond to their needs.

When could this be relevant?
D People being required to move away from their families into a group living situation
to receive care

D Lack of respite care to allow people to maintain a care package in a family care
arrangement

D Policies which limit the care packages available to older people in their own home
in favour of moving into a care home

D Lack of provision of support to attend local groups, work opportunities, or to
participate in the community.
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The FAIR model — Putting a
human rights based approach
Into practice

These materials will help you apply a human rights based approach in practice.

The Scottish Human Rights Commission has developed what we call the ‘FAIR approach
to help you do this. The basic steps of the FAIR approach are:

D Facts: What is the experience of the individuals and what are the important facts
to understand?

D Analyse Rights: Developing an analysis of the human rights at stake

D Identify Responsibilities: Identify what needs to be done and who will be
responsible for doing it

D Review Actions: Make recommendations for action and later recall and evaluate
what has happened as a result.

The flow chart on page 38 outlines these steps in more detail and you can use the case
studies accompanying this guide to familiarise yourself with putting the steps into
practice.

Not every unfair, or unjust, situation will be an abuse of human rights law. However,
often a human rights based approach, using the FAIR approach can be a means of
reaching a fair and just solution in those situations.

The role of a human rights based approach is to ensure that the dignity of the individual
is at the centre of policy and decision making. Where it is applied everyone affected will
have an opportunity to help think through how everyone’s human rights can best be
realised in the delivery of services.
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Thinking it through FAIR flowchart

This flowchart will help you to apply a human rights based approach.

For the case studies we would recommend that you read each in turn, discuss with
others where you can, and follow the steps in the flowchart to think through a human
rights based approach to the scenario.

What is the experience of the individual? Is the individual being heard and if not,
do they require support to do so?

What are the important facts to understand?

Analysis of right(s) at stake

What are the human rights or issues at stake? (refer to Key Rights Explained for help)

Is the right to life or the right not to be subjected to inhuman or degrading
treatment at stake? If so, these rights are absolute and cannot be restricted.

Can the right be restricted? What is the justification for restricting the right?

Is the restriction on the right ‘proportionate’? i.e. is it the minimum necessary
restriction to meet the aim or is a “sledgehammer being used to crack a nut”?

Identification of shared responsibilities

What changes are necessary?

Who has responsibilities for helping to make the necessary changes?

Review actions

Have the actions taken been recorded and reviewed and has the individual
affected been involved?
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Case Studies

There are a series of case studies accompanying this guide. We would recommend that
you read each in turn, discuss with others where you can, and follow the steps in the
flowchart to think through a human rights based approach to the scenario.

There is a worked example of how to do this below.

Example Case Study — Michael

Michael spent most of his life working down the mines in Lanarkshire. Well into
his eighties he is now in a care home on the edge of the mining village he was
brought up in. As a result Michael is well known not just to the other residents

in the home but by many of the staff whose parents and grandparents he knew.
Michael is in poor health and as a result of his work suffers from emphysema and
is breathless.

Michael has a daughter, Mary, who moved away from home when she was
eighteen, qualified to be a nurse but has now returned back to the village after
her retirement. She is a strong character and frequently takes over the tasks of the
care staff and constantly inspects their work and support.

One day Michael asks to be supported to go to the toilet which the duty staff
begin to respond to. Michael’s daughter, Mary, then begins to insist that she
would take her dad to the toilet. Michael begins to get upset and starts to breathe
more heavily and to get agitated. The staff ask the daughter to leave but she
refuses saying that as a professional nurse and as a daughter she has the right

to stay and make sure that they are looking after her father properly.
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How Human Rights fit with what you already

know and do

How human rights fit with other legislation

All legislation in Scotland must take into account human rights and must be read
through lens of human rights under sections 2 and 3 of the Human Rights Act 1998
and sections 101 of the Scotland Act 1998.

Much of the legislation you already know and are familiar with has been consciously
developed to advance human rights protection and is founded on human rights
principles, in particular the principles of proportionality and participation in decision-
making. Redrawing the connections with human rights, however, will help ensure,
and not assume, that human rights are fulfilled in the application of the law.

The table on the following pages shows how some key pieces of legislation fit with
human rights. It illustrates how often the legislation strongly reflects the underlying
principles and legal tests of the human rights framework.

41



Advocating for Human Rights

‘Ayjeuoryiodoud pue Alssadau ‘Aujeba) Jo s1s91 oY1 ssed 1snwi
}INpe ue JO Siieye |eidueuy 9yl Ul 9dUia4i91ul Auy ‘suolssassod
Jo swAofus |ngadead 01 1ybu ay1 - | [030304d L ITDILYY

‘91euoiyiodoid 9 910491943 ISNW pue ‘wie 3y3 dA31Yyde

01 A1eSSDI9U UOIIUIAISIUI 1SBD| 9Y) 9] pue (WJey JO %Si 1e }jnpe ue
JO Y1jeay ay3 Jo uondayoid ayi se yons) wie a1ewinba) e jo 1nsind
ul ‘me| a3 03 buipiodde 3q 1snw 1Ybu SIY} YUm 9duUIa)191ul Auy
"JUSWIRAIL-||I — € SP1MY JO P|OYSAIYL DYl YdBdJ 10U Op YdIym

12V 9Y1 AQq paJanod wiey Jo swioy buipnppul — Aybajul [erusw
pue |ed1sAyd 01 pue Sijeye S U0 Ul UOIIUSAISIUI AUB 0} JUSSUOD
paw.ojul pue 931} 03 Y61 3Y3 sapn|dul SIY] "9duspuodsaliod pue
awoy ‘91| Ajlwey pue 31eAud Joj 309dsal 03 1ybu — 8 ITDILHUY

"€ 3Py Aq

P3J9A0D JuaWRY |1 JO S9AAY yum puodsaliod 10y ayi Aq palanod
Jwiey, Jo sadA1 ay3 Jo swog Juswieal ||| Apawal pue qiyoid
‘Juanaid 01 10e 01 A1Np B SpPN|dUl 0} POOISISPUN SI SIY] “IUSWILI)
Huipesbap 10 uewNyuil pue 24n1i0} Jo uoniqiyoid — € ITDILHY

{UOIUIAUO)) 33 JO s3]d11e Ay Yd1yMm

1DV Y31 Jopun uolduny 3y} Jo sduewloyiad
9y3 ul 1ed aAnoe ue bupey ynpe ayi Jo sduenodwi 3yl ¢

Auadoud
1o BuIag-||9aMm s 3npe ay3 ul 3s2191uUl ue yum uosiad Jayio Aue
J1o !Asuionie Jo ‘uelpienb “1a1ed Aiewiid J19Y3 ‘9A11R|D4 1S91R3U
S3INPe 3y3 se Yydns ‘sjenplAlpul Juedyiubis J3Y1o JO SMIIA 3y ¢

(auasaud pue 1sed) ysi 1e 3npe 3y Jo sbuljaay pue saysim 3y ¢
:24e 359y "9de|d ojul 1nd aie 10y 9y} jo suied Aue
USYM JUNOdde 01Ul UYe] 3q 1snw sajddulid buipinb buimoyjof sy

13]QD|IDAD 21D 1DY}
asoy} Jo uoido aAlID1I3Sa 1S3 BY3 9 PINOYS pUe [enpIAIpUl SY3 O}
1yauaq apinoid pNoYS Slieye s [enplAlpul Ue Ul UoilusAIdul Aue,

:3ey3 S1 10y 3y3 Jo 3|dpunid buiydiesdano [elusawepuny ay |
‘uoie}lo|dxa |eldueuy 10 3snge |enxas 129|bau ‘wiey
[ea1bojoydAsd 1o |edisAyd si siyy Joyiaym 139|6au 10 wiiey Jo ysil je
9q Aew oym synpe 13910.id pue poddns ‘AJ13uapl 03 S3INSe3W J0}
sopinoid £007 19V (Puepods) uoiidaloid pue 1oddng i npy syl

1002 WY (puepoog) uonosjoid pue }roddng jympy

SIYOTY uwewny yim iy YL,

suoisiaoid pue sajdiourid — uorye[sibor Ao3]

42



Advocating for Human Rights

+2]QbJIDAD 3D )Y} 3soy} Jo uoldo

9AIID113S2J 1SD3 9Y1 9q P|NOYS pUe [enpIAIpUl 9Y) 01 1Yduaq apiroid
PINOYS SJleye S, |eNPIAIPUL UB Ul UOIIUdAIDIUI Aue, 1ey) SAesS ydiym
12V 2y3 Jo 3|dipunid buiydiessano sy Yyiim spuodsaliod g 9|21y

0] uol1e|ai ul dAoge pauljino Alljeuoiiodoud jo sdpund sy
‘9|qissod se A||n4 se sredipiyed

0} WY} 9|qeua 03 uoddns pue uoi1eWIOUl JUBAS|D] Y} DAIDIDI
03 }Inpe ay1 a4inbai 15y ay3 Jopun apew Huiaq suoisidDp

1ey3 ul pa3d9|yai st aejndiied ul uonpdidiipd jo sjdipund sy
isodpund buifpspun yaiym

‘(@be1usy dnnsinbul| pue

|ean1jnd pue dnoub djuyis ‘uiblio |edel ‘a119q |esydosoliyd

‘uoisenstad snoibija.l ‘uoileIUSIIO [eNXIS ‘XIS ‘Dbe JI1vY)
Huipn|pul) sonsuLIdRIRYD pUR pUNOIBY DR ‘SaNM|Iqe S NPe 9yl ¢

uolnlenys s|geledwod e ul }npe Jayioue ueyy A|qeinoAey

S$S9| paleaJl Jou S| 3npe ay3 ey bulnsus jo adueyodwi syl

3|1qissod se A||n} se a1pdidi3ipd 0} way) 9|qeus o3 poddns
pue uoeWIOUI JUBAS|DI 3Y1 YIIM }npe 3yl bulpinoid ¢

43



Advocating for Human Rights

‘Papa3U a19ym Aydeded 3s1019x 03 oddns Jo uoisinoid ay3 pue
Aypdeded jo unoaey ul uoindwnsaid e saiinbai 12y 3yl ‘UOIIUSAUOD
9Y1 YUM SY/ ISPIOSIP Ulenad e aney A3y3 Jl 9jqededu] Suoswos puy
PINOM UdIYM — paseq snieis ueyl Jayies ,;aWil Siy3 3e uoisidap siyl
ew |enpIAIpUl SIYl ued, — [euollduny st yoiym bupjew uoispap

ul Aydeded |eba| 03 yoeoudde syybiy uewnH 0 N0 uesadoiny
9yl yum saijdwod pue Awouoine pue Adeald 01 1ybu Syl yum
S9DUD494491U] 10§ S9pIA0Id 1DV SIY] "9ouapuodsaliod pue swoy

9)1] Ajiwey pue a1eAld J10) 333dsal 03 bl 9yl — 8 I1DILYY

-.me| Agq paqudsaid ainpadoud, e wioy

os|e pjnom asay ‘9b1awa Aew sa1nNpad0id PasIAL 1O MIN ‘DARI|
0] WOPa3J4 JO OB pUB,|0JIUOD pUR UOISIAIRANS SNONUIIUOD JSpun,
Bulaq ase A119q1| J0 uoneALdap Jo $I13s191deIRYD [RIUSWEPUNS BY}
1ey} pasibe sabpn( ayi jo Ay1ofew sy] "S9dURISWNDIL [eNPIAIPUI
S,u0s19d 3y} JO 4N1eU SY3 JO UOIIUDAIRIUI dY3 JO 9sodund ay3 uo
puadap 10u S0P pue 106} JO J91eW e S| A19qI| Jo uoneaudap jeyy
$91e1S Bulna Y] 1S3 2414Say>) JO UOISIDIP 1IN0 dwaidng 9y}
BuIMmo[|04 ‘M3IASI Jpun Aj3ua.1ind aie A113q]| J1I9Y3 JO S|enplAlpul
aALIdap 01 Aaloyine apinoid yaiym sainpadoud |eba| syl :gN
"1IN0D e Aq pajuelb 9q Ajuo Aew siomod 3say] “JU1eIISI JO SWIOY
Ule1J3d 0} JUSSUOD JO/PuUe dAI| [|eYS 3NPE 3y} 2I9YM pIddp

Kew suejpienb aiej9p) ‘paulelsp g ued uosiad e ydiym Jspun
JMe| Agq paquidsaid ainpadolid, A1essadau ay3 10y sapiroid 10y

S1y] ‘uosiad jo A1indas pue A113q1 01 Ybu 3yl — § I1DILHY

{UOIUIAUO)) 33 JO s3Jd11e A3y Yd1yMm

SPBTY WeWnH yjim 31y ST,

‘uosiad ay1 yum £}asod yrom oym sjdoad
pue SaAI1.|34 ‘S1948D JO SMIIA Y} JUN0IID 03Ul XD} PINOYS ¢

SDAJ9SWIY] UOISIDIP
e 9)ew 10U p|nod uosiad aYy) usym usyel 3q Ajuo pjnoys ¢

d|qissod se 3131| se wopaalj suosiad by 12143531 PINOYS ¢

uosJad
91 JO Saysim Juasaid pue 1sed Sy3 Junodde Ojul el Isnw ¢

papaau A[jeas uaym uaey aq AJuo |[Im ¢
pauJadu0> uosiad ay3 03 1yauaq Jo 3 Isnw ¢

:ueipienb e Aq apew suoisap Aue 10y 3yl 01 buipioddy ‘Aldeded
paliedwi Yym SUO3WOS JO J|eYaq UO SUOISIDIP 3yew 0} paslioyine
duoAue jJo sall|iqIsuodsal pue $9]0J 9yl 1IN0 S19S Me| 3y L

*A1BSSDI9U S| 1BY] JUIXD 9Y3 01 J|eYyaq 4193} Uo apew Ajuo

2Je SUOISID9P eyl OS |enpPIAIPUI 9Y1 JO SP3U Y1 UO SND0J SUOIIN|OS
12Y3 2INSUS 0} SWIe 1Dy Y] 'S}NPe 9533 JO J|eyaq Uo SUoISIdap
d¥ew 0} Way} 3|qeus 0} siamod uie1qo Aew Jaied e 1o puslly
‘DA11e[21 Se ydns Aued JaY10 10 J9)I0M |e1D0S Allioyine |edo| e
Aga1aym spienbajes ayi pue s9ouUeISWNIII 3Y3 INO S19S pue
Aydededul Ag Jueaw si 1eym suie|dxa 1| ‘91ed1unwwiod 03 Ayjigeul
10 J9PIOSIP |PIUSW JO DSNEIIQ SIA|ISWY) 0S Op 01 A1deded

[eb63] ay1 sydej oym sieak 9| 4190 uosiad Aue jo A11adoud pue
s9dueuy syl buibeuew pue aiejam ay3 buipienbajes 10j WS1SAs
B pa2NpPOoJIUI 00T 1V (Puejr03s) Aldededu| yiim s1npy ayL

suoisiaoid pue sajdiourid — uorye[sibor Ao3]

44



Advocating for Human Rights

"9|qIssod se 91| Se wWopaa44 su0siad 1ey) 1011sal pjNoyYs

pue papasu Ajjeal usym uaxel 39 Ajuo 3snw ueipienb ay3 Aq
apew suoisdap Aue 1eyl ajdpuiid ayl yum spuodsaiiod g sp1uy
0} UOI1e|aJ Ul AOQE PauljIno Ayjpuoiriodoud jo ajdidpunid ay

‘uosiad ay1 yum A|asod y1om oym ajdoad pue
S9AI1R|3J ‘SIDJBD JO JUSWSA|OAUI Sk |[am se Aydeded jo uondwnsaid
5,30V 9Y3 Ul pa1dayyad st eindiyed ul uonpdionipd jo 9jdpund sy

isadpund buiApapun yaiym

‘pieay 9q 01 1ybii 9y buipnpul ‘butiesy ey e 01 ybu

3yl yum Al dwod pinoys Asyi yons sy ‘siieye umo Jisyl sbeuew

0} [enplAlpul ue jo A)jige 3y} uo 1pedwi SI9PJO YdNS *SI9pIo
uonuaAIul pue diysuelpienb Jo uoilenuiluod pue bupjew ayi 1oy
ssad0ud e sapiaoid 1oy 3y "buriesy aiey e 013ybu syl — 9 IDILYY

"s9sed Yybnol Ul USAS ‘SUOISIDap ayew

03} wayl buuoddns uo siseydwa s1o0w pue ‘9duaiaga.d pue [Im
J19Y3 404 109dsa1 J91ea1b spiemol (bupjew-uolsidaP painHIsgns)
paJiedwi 3q Aew Ayjige Bupjew-uoisidSp 3soym uosiad e jo
J|eyaq uo spew bulsq suoisISp woiy Aeme SAOW [eluswepuny e
10} Buij|ed saijigesig YHm suosidd Jo siybiy syl uo UoIusAu0D)
NN 9Y31 Yym ‘dojoAsp 01 sanuiuod eale siy| ‘leuoiodoid

9 910J219Y1 pue wie 3Y3 3A31Yde 03 A1BSSII3U UOIIUDAIDIUL JO
W04 1Se3| 9Y3 9 pUe Me| 3y} UO paseq o ‘wie a1ewniba| e
buinsind Aq paynsn(aq isnw 1ybu syl yum aouaia49iul Auy

45



Advocating for Human Rights

‘9|doad Jay10

ueyl A|geInoAey SS9| paleall 10U aJe 1Y 9yl Jopun Juswieal) pue
2Jed BUIAIDIDI S|ENPIAIPUL JBY] 94NS S BW ISNW UOISIDDP JUSWIed}
pue 2Jed Auy ‘uoljeUIWILIDSIP-UOU 01 YbL 3yl — L IT1DILHY

'Sa1M1|Ige pue s§3119q ‘punoibideq suosiad
3Y3 JO 1UNODDE 331 ISNW UOISIDaP JUSWIeal] pue aied Auy ‘uolbijal
pue 95ua1Dsu0d 1YybBnoyl Jo Wopaal) 011Ybl 3yl — 6 I1DI1LHY

"JUSWEDI} ||| 03 JUNOWE P|NO JUSWIEL} JO UOIIUDIDP
1DV 9yl Aq papioye spienbajes A1essadau syl INOYLIAN “JUSWIeal)
Buipelbap Jo uewnyul pue 3in4o1 Jo uollqiyold — € J1DILYY

‘Awouoine pjoydn

0} ‘os bujop Aq ‘pue Bupjew-uoisidap ul uonedidilied aiel|ide) 0}
sainsesw Y1oq ale AJed0Ape pue SJUSWIL]S ADURAPY ‘8 dDIMY
Aq pa1>3104d aJe 1Y) AWouoine pue A1ibajul |ed1bojoydAsd pue
[ea1sAyd s,jenpiAlpul ue jo s1dadse abebus Ajjednnewoine [jim
[enplAIpul ue Jo Juswieas Alosindwod sy *9duapuodsaliod pue
awoy ‘91| Ajlwiey pue a1eAld 10) 303dsal 03 bl 3yl — 8 I1DILHY

‘paulelap aq ued uosiad e yaiym
1apun ,me| Aq paquidsaid ainpadoud, A1essadau ay3 1oy sapinoid
1V s1y] ‘uosiad jo Aundas pue A149q1 03 bl 9yl — § I1DILYY

{UOIIUDAUOD) 3Y3 JO s3d13e A3 YdIYyM

pasu Aew uosiad
e Jey3) suoindo Juswieasy pue aied Jo abuel ||nj 3yl 18 J00| ¢

JUNOdDE 03U| ASUJO01IE DIR)[DM
1o uejpsenb ‘uosiad paweu 4a1ed suosiad 3y} JO SMIIA Y} el ¢

SuoISIDap Ul 3abd 3xb) 0} SPIBU dYS
10 3y 1oddns pue uonrewuojul 9y3 s396 uosiad 3yl 24ns yjew ¢

JUNODDe 03Ul [PNPIAIPUI 3y} JO Saysim Juasald pue ised ay3 el ¢

:p|noys ays 1o
9y UOISIDaP JUSWIILaI} pUe 2Jed e Bupjew S| PaAJOAUI [euolssajold
e JaAdUIYM Jeyl Aes ydiym sajdiduiid Jo saias e 10 S19S 10y 3y L

‘Aed0Ape JudpuUadapul sSadde

01 J9PJOSIp [elUdW B YUM uosiad K193 Jo 1ybii oyl padnpoJiul
0S|e }| 'SUOISIDIP I ew 0} d|geun aJ1e A3yl UsYyMm J9pIOosIp |erusw
e 10} pa1eall 9q 03 Ysim A3yl moy 1no 13s 01 9jdoad s|geus ydiym
L,SIUSWARIS dURAPE, JO A11j1qIssod dy3 Se Yyons swisiueydaw mau
pacnpoJIUl }| IDPIOSIP [EIUDW B YHM SUO0SIDd JO UOIIUISP 2y}
1o/pue Juswieall A1osndwod 104 sainpadoid Jes|d ssuysp pue
S9IIAJIS Y1|eay |eIusw Jo uoisinoid 8yl Ul paAjoAul suolesiuebio
0} siomod jo abuel e saAIb pue sainp jo abuel e sade|d

€007 1V (pue10ds) (Juswieal| pue aied) YijeaH [eIudy 3yl

€002 10V (pueiods) (Jusurjeal], pue o1e)) YieoH [BIUSA

SIYOTY uwewny yim iy YL,

suoisiaoid pue sajdiourid — uorye[sibor Ao3]

46



Advocating for Human Rights

"S9OURISWINDII 3Y3 Ul A1essadau

WwiNWIUIW 9Y3 3 pP|NOYS WOPS344 S,|BNPIAIPUL U UO SUOIIDIIISDI
Aue 1ey3 10y Y3 jo 3jdidund 3yl ym spuodsaliod UOIJUSAUOD
9y3 JO g 9pily 03 saijdde yoiym Aljeuoiniodoid jo ajdpund ayy

"1V Y3 Ul pa123|)3. A|peoiq
aJe Ayjeba pue uswiamodwz ‘Ayjenbs pue uoneulwdsIp
-UoN ‘Ay1j1geaunoddy ‘uoneddinied o sadpund JINVL YL

isodpund buifpapun yoiym

's1ybu s,uosiad ey 109304d 03 9de|d Ul 3JE SpPienbHIyes SINSUD

1USW1eaJ] puUe 948D BUIAIIAI USYM
obe Jo s1eak g| J9apun 3ie NOA Ji SiejoMm JNoK JO aied |edads 9y el

pasu A3y} 1oddns pue uolewloul ayi
196 SJ2Jed 1eyl 24NSUS PUR JUNODJIE OJUI SIDJRD JO SPISU Ay} el

ajdoad Jay1o uby) A|QDINOAD) SS3] pa1DaJ] JOU e 12y Y}
1apun JuawWieas) pue aied BUIAIBIBI S|eNPIAIPUI 1BY) NS 35w

$22UDISWINIJID 3Y3 Ul AIDSS3I3U WNWIUIW 3Y3 3q
PINOYs Wopaaiy s,[pbnNPIAIpUI UD UO SUOIIILIISaJ AUD JeY) dIns 3ew

sa111jIqe pue sja1|2q ‘punolbjdeq suosiad ay3 Jo JuNodde el

[enplAlpul
3Y3 0} 1yauaq wnwixew sapiroid Jey) Jusawieall aAlb

47



Advocating for Human Rights

‘9)euoniodouad

97 1SNW 10y 3y3 Jopun uonde 3Anisod Aue asowisyling ‘Aem
9|geuoseal pue pasue|eq “lej e ul 9A13I9(qo 1ewiba| e 19w

0} papuaiul si 3d11deid 10 Ad1j0d ‘9]NJ BY3I 1Y) UMOYS G Ued M Ji
payisn( 9g ued uolleulwLIISIP 10341pul 1yl A]sweu ‘uoieulwdsIp
1341pul 01 A|dde 1ey3 $3531 9Y3 Ul Pa1d3|a SI YJomawel) sybi
uewny ay3 03 A3y s1 ya1ym Ayjpuoriodoud jo sdpuiid sy

"10y 9Y1 JO swie
93 01 2102 3Je Ayjenbs pue uoneujwdsip-uou jo 3jdipund sy

¢so1dipund bulApapun yaiym

"12Y 9Y3 U1, d1Is11910eIRYD paldalold, oyl

puoAaq s1yb1i UOIIUSAUOD) 01 UOIIR|J Ul punoib AUp UO S| 7| SPIMY
Aq papioye uoileulwISIP 199J1puUl PUe 133J1p WoJj uoildalold
9Y1 1eY1 SI JDASMOY #| 9211y 01 1dadse |euonippe yueynodwi uy
'S1yb11 uonUAAUO) JO JusWAo(ud dY1 ul 1suiebe pajeulwdsIp 9q
0} 10U Yb11 BY) pUB UOIIUSAUOD) 3Y3 JO | 3J2114Y Jo sojdiduiid ayy
01 10943 J9yuny S9AID 10y Aljenb3 ay3 Jendied u| — L I1DILYY
‘Me| S3yb1i uewny 0O JUSW|D |e43udd e pue sybi

uewny 03} [eudwepuny aJe ‘punolb Aue uo ‘uoreuIWISIP JO
uoneulwid pue uoniqiyoid syl pue Aljenbs jo Juswadueape ay|
LS213514910RIRYD PIYDI30Id, YUM S|enpiAlpul 10} S1ybi

UOIIUSAUO) 3y} ||e Jo uoniesijeal ayl spoddns 10y Ayjenb3 ay
{UOIIUDAUOD) 3Y3 JO s3d13e A3 YdIYyM

"UOI1RIUDLIO |BNX3S ¢
pue ‘xas ¢

J9119q 40 uoibia1

A1jeuoneu
pue Jnojo> ‘sulblIo [euOII_U JO DIUYID SIPN[IUl SIY) — ddel

A1uiarew pue A>ueubaid
diysisaunied [IAD pue sbeliew
Juswubisseal Jopuab

Aungesip

obe

:9Je suonpuny dignd pue
S9DIAJIDS 10J SD13S1ID1DRIRYD JURAS|DJ SY] ;SO1ISII910RIRYD Pa3dal0Id,
dUIU JO SISeq Y3 U0 uojjeulwldsip wod ajdoad syayoid 10y 9y

*S91}1|15e4 sapiaoid 1o Spoob s[|9s oym sauokue

0} sa1jdde osje 1] ‘suonduny d1qnd spiaoid 1ey3 suonesiuebio
01 pue (s1ap1noid 921A135) d1ignd ay3 JO UOI3IS e 4o D1jgnd ay3
0} 921AJI9S e 9plaoid 1eyy suoniesiuebio [|e 01 saljdde 1oy ay |

‘Ayjlenbaul pue uoneuiwLdsIp 3pjoe1 djvy
0} M burtusayibuans pue me| ay3 buiAydwis 10y 9|buls suo ojul
uone|siba| Ayenbs jo sa391d Jo Jaquinu e Jayiaboi sbuliq 1DV Syl

0102 oY Airenbg

SIYOTY uwewny yim iy YL,

suoisiaoid pue sajdiourid — uorye[sibor Ao3]

48



Advocating for Human Rights

"SPa3u JI9Y3 199W 01 10 sabeueApesIp 119yl SWODIISA0
9|doad djay 01 sdais ajeuoiiodoud axel 01 suonesiuebio
101095 d1jqnd 3|geus 10y ay} ul suoisiroad uonoe aAnisod ay |

'sbuiyi asay1 op Aew

10 duop aAeY A3y} 1yl pa3dadsns Si 11 9SNeI3 JO “‘UOIIRUIWIIISIP
1noqe adueAaub e buisies 1o iejdwod e buipioddns Jo bupjew
Se Uons 10y aY3 01 uoiie|as ui buiyiawos sauop aney Aay;y
9snedaq A|peq paieall S1 UOSWOS USYM SINDJ0 UOIIBSIWIIDIA

"SDIINIDS
10 SUOIIdUNJ 9AI9I3J AU} USYM WIdY3 JOj Spew sjuswisnipe
d]qeuoseal aney 03 1ybu ay1 aaey os|e sjdoad pajqesip ‘os|y

‘Aldde 01 siy3 10} 959 dUOAUE 0} SIA|DSWIY}

2Jedwod 01 aney 1, uop A3y — A1jIgesip JIdYl YUM pPa1dauuod
uoseal e 10} A|geinoAejun pajeall st uosiad pajqesip e usaym
suaddey Ayjiqesip wouy buisie uoneulwdsiq Jejndiyed ul sjdoad
pajqesip 10910.d eyl uoneulwdsIp Jo sadAy z os|e ase aisy L

‘InyMe| 3q ||IM 3 UMOYs

9q ued syl §| “Abm 3jqbuospal pub pasup|pq “IIbj b Ul 3A1133[q0
a1pwibaj b 322w 03 papuajul s a2132v4d 4o A1jod ‘ajnJ ay3 Y1 UMOYS
aq up> 31 J1 payiisnf 9q ued UoII_UIWLIDSIP 122J1pU| “J1IS1IR1oeIeYd
pa129304d Jejndiuied e aseys oym ajdoad sabejueapesip
Aendinaed yaiym ing sauokians 0} saljdde jeyy adnoesd e usad

10 Ad1j0d e ‘ajnu e s1 a19y3 usaym suaddey uonpbuiwilidsip 12241puj

*J13s11910eIRYD Pa1da10id e Jo asnedaq uosiad
Jayloue ueyl A|geinoAey ssa| pa1eall S SUOSWOS uaym suaddey
suoldUNY d1|gNd pue SIDIAISS Ul UOIIDUILLIISIP 123J1p 19Y SY1 Japun

49



Advocating for Human Rights

What to do next

We want everybody to understand what human rights are and how we can work
together to make sure that human rights are protected and respected in Scotland.

That is why the Scottish Independent Advocacy Alliance and the Scottish Human Rights
Commission have produced these materials for you to use in your advocacy work.

Government officials and public authorities are primarily accountable for ensuring
that people’s human rights are respected. However, we all share some responsibility
in helping to make sure that all of our rights are respected.

We believe that human rights based thinking and arguments should be applied at every
level, from individual communication and decision-making to advocacy and complaints
processes. In this way many issues may be resolved for individuals and a human rights
culture adopted by decision-makers and service providers.

A note on using the law to uphold human rights

Most human rights issues do not need specialist legal advice and can be resolved by
communication, advocacy and non-judicial complaints mechanisms: talking to those
involved, and using existing complaints processes where necessary.

Taking a human rights case to court can often be costly, time consuming and stressful,
but where other approaches do not provide satisfaction anyone who believes that their
human rights have been breached should then seek legal advice. If a person decides to
pursue their claim in the courts they should first take every possible step to have the
case resolved in the domestic courts. For example, this might include the sheriff court,
employment tribunal and eventually the highest courts in the country - the High Court
of Justiciary for criminal cases and the Supreme Court for civil cases. All domestic courts
in the UK are required by the Human Rights Act to uphold the human rights contained
in the Convention.

Only if a person is still dissatisfied and believes their human rights have not been
properly upheld by the domestic courts, they may then consider exercising their right
to apply to the European Court of Human Rights in Strasbourg to hear their case.
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What do | do if | am worried about my human
rights or the human rights of my advocacy
partner?

There are a number of things you can do if you're worried about human rights not
being respected.

Please note that the Scottish Human Rights Commission cannot give
any advice to individuals about their human rights, but we hope the
information in this guide will help you to resolve the issues you may
encounter.

Section 1 will give you a better understanding of human rights. You can use the
flowchart on page 38 to think about whether there is a human rights issue and
whether there might be ways of sensibly resolving the problem.

Thinking it through

First of all it will be helpful to think through the issues yourself or have somebody assist
you to think through the issues. You can use the FAIR flowchart on page 38 to help you.

Following the steps of the flowchart you should consider:

D Facts: What is the experience of the individual? Is the individual being heard and if
not, do they require support to do so? What are the important facts to understand?

D Analyse Rights: What are the human rights at stake? Is there any justification for
restricting the rights and if so is it the minimum restriction?

D Identify Responsibilities: Who do you think is responsible to make the necessary
changes? What changes do you think are required?

D Review Actions: Have the actions taken been recorded and reviewed and has the
individual affected been involved?

In your day-to-day advocacy work, you will be familiar with the routes of complaints
and redress available in relation to particular services and in your area. You can use the
human rights points you have identified to support those processes. Applying human
rights thinking to the issues you are dealing with can help frame them as a legal right.
This can help resolve problems and lead to better recognition of people’s human rights
as part of the issues they face.

If you or someone you know is over 16 and at risk of physical, sexual, financial or
psychological harm or neglect because of a disability, mental disorder, illness or physical
or mental infirmity, you can contact the Adult Protection Unit or its equivalent in your
local area.
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A final resort — get legal help

If you or your advocacy partner are unable to resolve the matter and and feel that the
violation of their rights has been serious then you may need to seek legal advice or help
your advocacy partner seek legal advice.

D For further details of organisations and services that may be able to help you if
you have a human rights problem, you can refer to the Scottish Human Rights
Commission’s guide, ‘Help with Human Rights’ http://www.scottishhumanrights.
com/application/resources/documents/HelpHumanRightsFeb15.pdf

D For further tips and tools, the British Institute of Human Rights has produced a guide,
Mental Health Advocacy and Human Rights: Your Guide, available for download at
https://www.bihr.org.uk/mental-health-advocacy-and-human-rights-your-guide

D The Mental Welfare Commission has produced the ‘Rights in Mind’ pathway to help
those involved in mental health services ensure that patients have their human rights
repected at key points in their treatment. It highlights where human rights come
into play throughout a person’s journey in adult acute mental health care - in the
community, when being admitted to hospital, on the ward and on discharge. The
infographic takes you through the journey, step by step, highlighting relevant rights
and the questions people might have.

Human Rights belong to us all. Sometimes there are no easy answers to dilemmas that
arise but using a human rights based approach can help you to make sure that the
decisions which affect us respect human rights and the services we receive are of a
high standard.
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Appendix 1

Principles & Standards for independent advocacy

Principle 1: Independent Advocacy puts the people who use it first

D Standard 1.1
Independent Advocacy is directed by the needs, interests, views and wishes of the
people who use it

D Standard 1.2
Independent Advocacy helps people to have control over their lives and to be fully
involved in decisions which affect them

D Standard 1.3
Independent Advocacy tries to make sure that people’s rights are protected

D Standard 1.4
Independent Advocacy values the people who use it and always treats people with
dignity and respect.

Principle 2: Independent Advocacy is accountable
D Standard 2.1
Independent Advocacy is accountable to the people who use it

D Standard 2.2
Independent Advocacy is accountable under the law

D Standard 2.3
Independent Advocacy is effectively managed.

Principle 3: Independent Advocacy is as free as it can be from conflicts
of interest
D Standard 3.1

Independent Advocacy cannot be controlled by a service provider

D Standard 3.2
Independent Advocacy and promoting independent advocacy are the only things
that independent advocacy organisations do

D Standard 3.3
Independent Advocacy looks out for and minimises conflicts of interest.

Principle 4: Independent Advocacy is accessible

D Standard 4.1
Independent Advocacy reaches out to the widest possible range of people,
regardless of ability or life circumstances.
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Appendix 2

The right to access independent advocacy

in legislation & policy
The Mental Health (Care & Treatment)(Scotland) Act 2003

The right to access independent advocacy was first enshrined in the Mental Health
(Care & Treatment)(Scotland) Act 2003 (MHA) . It means that anyone with a mental
disorder in Scotland can access independent advocacy. The Act places a duty on
NHS Boards and LA to fund independent advocacy.

The Adults with Incapacity (Scotland) Act 2000

The Act gives the same right of access to independent advocacy to anyone
with dementia, as the MHA.

D Mental Health (Care & Treatment)(Scotland) Act 2003

D Mental Health (Scotland) Act 2015

D Social Care (Self-directed Support) (Scotland) Act 2013
D Public Bodies (Joint Working) (Scotland) Act 2014

D Community Empowerment (Scotland) Act 2015
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